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AMENDMENT NO. 1 
TO 

ENERGY PERFORMANCE CONTRACT 
BETWEEN 

THE TEXAS FACILITIES COMMISSION 
AND 

E3 ENTEGRAL SOLUTIONS, INC. 

This Amendment No. 1 (hereinafter referred to as “Amendment No. 1), is entered into by 
and between The Texas Facilities Commission (hereinafter referred to as “TFC” or the 
“Owner,” as defined herein), a state agency located at 1711 San Jacinto Boulevard, Austin, 
Texas 78701, and E3 Entegral Solutions, Inc. (hereinafter referred to as “Energy Service 
Company,” or “ESCO”), located at 2040 Highland Village Road, Suite 100, Texas 75077 
(hereinafter collectively referred to as the “Parties”) to amend the Energy Performance 
Contract between the Parties (hereinafter referred to as the “Contract”) for the purpose stated 
below, and to be governed by the provisions terms and conditions of the Contract and this 
Amendment No. 1. 

WHEREAS, on March 17, 2020, the Parties entered into that one certain Energy Performance 
Contract for utility cost reduction measures; and  

WHEREAS, on April 7, 2020, Owner and the State Energy Conservation Office entered into a 
Loan Agreement enabling Contract performance; and 

WHEREAS, the Parties now desire to correct an omission in Contract Exhibit A – Uniform 
General Conditions; 

NOW THEREFORE, the Parties agree as follows: 

1. Unless clearly provided otherwise herein, all terms and phrases in initial caps herein shall
have the same meaning as the terms and phrases with initial caps in the Contract. 

2. The Parties agree that Exhibit A – 2015 Uniform General Conditions, as incorporated, is
deemed to contain, and to have contained, omitted pages 40 through 54, inclusive, as of the date 
of Contract execution.  Said pages 40 through 54, inclusive, are attached hereto as Exhibit A-1, 
and incorporated herein for that purpose. 

[This Space Intentionally Left Blank] 
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All other provisions, terms and conditions of the Contract not expressly amended herein shall 
remain full force and effect. 

TEXAS FACILITIES COMMISSION E3 ENTEGRAL SOLUTIONS, INC. 

By:    By:   

Mike Novak  Doug Kirkley 

Executive Director  Vice President of Business Development 

Date of execution:   Date of execution:   

PM 

GC 

Dir 
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2015 Uniform General Conditions 

and provide adequate detail so the schedule is capable of measuring and 
forecasting the effect of delaying events on completed and uncompleted 
activities. 

9 .3 .1.1 Contractor shall resubmit initial schedule as required to address 
review comments from A/E and ODR until such schedule is 
accepted as the Baseline Schedule. 

9 .3 .1.2 Submittal of a schedule, schedule rev1s1on or schedule update 
constitutes Contractor's representation to Owner of the accurate 
depiction of all progress to date and that Contractor will follow the 
schedule as submitted in performing the Work. 

9 .3 .2 Schedule Updates. Contractor shall update the Work Progress Schedule and 
the Submittal Register monthly, as a minimum, to reflect progress to date and 
current plans for completing the Work, while maintaining original schedule as 
Baseline Schedule and submit paper and electronic copies of the update to 
A/E and ODR as directed, but as a minimum with each request for payment. 
Owner has no duty to make progress payments unless accompanied by the 
updated Work Progress Schedule. Show the anticipated date of completion 
reflecting all extensions of time granted through Change Order as of the date 
of the update. Contractor may revise the Work Progress Schedule when in 
Contractor's judgment it becomes necessary for the management of the Work. 
Contractor shall identify all proposed changes to schedule logic to Owner and 
to A/E via an executive summary accompanying the updated schedule for 
review prior to final implementation of revisions into a revised Baseline 
Schedule. Schedule changes that materially impact Owner's operations shall 
be communicated promptly to ODR and shall not be incorporated into the 
revised Baseline Schedule without ODR's consent. 

9.3.3 The Work Progress Schedule is for Contractor's use in managing the Work 
and submittal of the schedule, and successive updates or revisions, is for the 
information of Owner and to demonstrate that Contractor has complied with 
requirements for planning the Work. Owner's acceptance of a schedule, 
schedule update or revision constitutes Owner's agreement to coordinate its 
own activities with Contractor's activities as shown on the schedule. 

9.3.3.l Acceptance of the Work Progress Schedule, or update and/or 
revision thereto does not indicate any approval of Contractor's 
proposed sequences and duration. 

9.3.3.2 Acceptance of a Work Progress Schedule update or revision 
indicating early or late completion does not constitute Owner's 
consent, alter the terms of the Contract, or waive either Contractor's 
responsibility for timely completion or Owner's right to damages for 
Contractor's failure to do so. 

9 .3 .3 .3 Contractor's scheduled dates for completion of any activity or the 
entire Work do not constitute a change in terms of the Contract. 
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2015 Uniform General Conditions 

Change Orders are the only method of modifying the Substantial 
Completion Date(s) and Contract Time. 

9 .4 Ownership of Float. Unless indicated otherwise in the Contract Documents, 
Contractor shall develop its schedule, pricing, and execution plan to provide a 
minimum of ten (10) percent total float at acceptance of the Baseline Schedule. Float 
time contained in the Work Progress Schedule is not for the exclusive benefit of 
Contractor or Owner, but belongs to the Project and may be consumed by either party 
as needed on a first-used basis. 

9 .5 Completion of Work. Contractor is accountable for completing the Work within the 
Contract Time stated in the Contract, or as otherwise amended by Change Order. 

9.5.l If, in the judgment of Owner, the work is behind schedule and the rate of 
placement of work is inadequate to regain scheduled progress to insure timely 
completion of the entire work or a separable portion thereof, Contractor, when 
so informed by Owner, shall immediately take action to increase the rate of 
work placement by: 

9.5.1.1 An increase in working forces. 

9.5.1.2 An increase in equipment or tools. 

9 .5 .1.3 An increase in hours of work or number of shifts. 

9 .5 .1.4 Expedite delivery of materials. 

9 .5 .1.5 Other action proposed if acceptable to Owner. 

9 .5 .2 Within ten (10) days after such notice from ODR, Contractor shall notify 
ODR in writing of the specific measures taken and/or planned to increase the 
rate of progress. Contactor shall include an estimate as to the date of 
scheduled progress recovery and an updated Work Progress Schedule 
illustrating Contractor's plan for achieving timely completion of the Project. 
Should ODR deem the plan of action inadequate, Contractor shall take 
additional steps or make adjustments as necessary to its plan of action until it 
meets with ODR's approval. 

9.6 Modification of the Contract Time. 

9.6.l Delays and extension of time as hereinafter described are valid only if 
executed in accordance with provisions set forth in Article 11. 

9.6.2 When a delay defined herein as excusable prevents Contractor from 
completing the Work within the Contract Time, Contractor is entitled to an 
extension of time. Owner will make an equitable adjustment and extend the 
number of days lost because of excusable delay or Weather Days, as measured 
by Contractor's progress schedule. All extensions of time will be granted in 
calendar days. In no event, however, will an extension of time be granted for 
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2015 Uniform General Conditions 

delays that merely extend the duration of non-critical activities, or which only 
consume float without delaying the project Substantial Completion date(s). 

9.6.2.1 A "Weather Day" is a day on which Contractor's current schedule 
indicates Work is to be done, and on which inclement weather 
and/or related site conditions prevent Contractor from performing 
seven (7) continuous hours of Work on the critical path between 
the hours of 7:00 a.m. and 6:00 p.m. Weather days are excusable 
delays. When weather conditions at the site prevent work from 
proceeding, Contractor shall immediately notify ODR for 
confirmation of the conditions. At the end of each calendar month, 
submit to ODR and A/E a list of Weather Days occurring in that 
month along with documentation of the impact on critical 
activities. Based on confirmation by ODR, any time extension 
granted will be issued by Change Order. If Contractor and Owner 
cannot agree on the time extension, Owner may issue a ULCO for 
fair and reasonable time extension. 

9.6.2.2 Excusable Delay. Contractor is entitled to an equitable adjustment 
of the Contract Time, issued via change order, for delays caused by 
the following: 

9 .6.2.2.1 Errors, omissions and imperfections in design, which A/E 
corrects by means of changes in the Drawings and 
Specifications. 

9.6.2.2.2 Unanticipated physical conditions at the Site, which A/E 
corrects by means of changes to the Drawings and 
Specifications or for which ODR directs changes in the 
Work identified in the Contract Documents. 

9.6.2.2.3 Failure of Owner to have secured property, right-of-way 
or easements necessary for Work to begin or progress. 

9.6.2.2.4 Changes in the Work that effect activities identified in 
Contractor's schedule as "critical" to completion of the 
entire Work, if such changes are ordered by ODR or 
recommended by A/E and ordered by ODR. 

9.6.2.2.5 Suspension of Work for unexpected natural events, 
Force Majeure (sometimes called "acts of God"), civil 
unrest, strikes or other events which are not within the 
reasonable control of Contractor. 

9.6.2.2.6 Suspension of Work for convenience of ODR, which 
prevents Contractor from completing the Work within the 
Contract Time. 
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2015 Uniform General Conditions 

9.6.2.2.7 Administrative delays caused by activities or approval 
requirements related to an Authority Having Jurisdiction. 

9.6.3 Contractor's relief in the event of such delays is the time impact to the critical 
path as determined by analysis of Contractor's schedule. In the event that 
Contractor incurs additional direct costs because of the excusable delays other 
than described in Subparagraph 9.6.2.2.4 and within the reasonable control of 
Owner, the Contract price and Contract Time are to be equitably adjusted by 
Owner pursuant to the provisions of Article 11. 

9.7 No Damages for Delay. Contractor has no claim for monetary damages for delay 
or hindrances to the work from any cause, including without limitation any act or 
omission of Owner. 

9.8 Concurrent Delay. When the completion of the Work is simultaneously delayed 
by an excusable delay and a delay arising from a cause not designated as 
excusable, Contractor may not be entitled to a time extension for the period of 
concurrent delay. 

9.9 Other Time Extension Requests. Time extensions requested in association with 
changes to the Work directed or requested by Owner shall be included with 
Contractor's proposed costs for such change. Time extensions requested for 
inclement weather are covered by Paragraph 9.6.2.1 above. If Contractor believes 
that the completion of the Work is delayed by a circumstance other than for changes 
directed to the Work or weather, they shall give ODR written notice, stating the 
nature of the delay and the activities potentially affected, within five (5) days after the 
onset of the event or circumstance giving rise to the excusable delay. Contractor shall 
provide sufficient written evidence to document the delay. In the case of a continuing 
cause of delay, only one claim is necessary. State claims for extensions of time in 
numbers of whole or half days. 

9 .9 .1 Within ten (10) days after the cessation of the delay, Contractor shall 
formalize its request for extension of time in writing to include a full analysis 
of the schedule impact of the delay and substantiation of the excusable nature 
of the delay. All changes to the Contract Time or made as a result of such 
claims is by Change Order, as set forth in Article 11. 

9.9.2 No extension of time releases Contractor or the Surety furnishing a 
performance or payment bond from any obligations under the Contract or 
such a bond. Those obligations remain in full force until the discharge of the 
Contract. 

9.9.3 Contents of Time Extension Requests. Contractor shall provide with 
each Time Extension Request a quantitative demonstration of the impact 
of the delay on project completion time, based on the Work Progress 
Schedule. Contractor shall include with Time Extension Requests a 
reasonably detailed narrative setting forth: 
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2015 Uniform General Conditions 

9.9.3.l The nature of the delay and its cause; the basis of Contractor's claim 
of entitlement to a time extension. 

9.9.3.2 Documentation of the actual impacts of the claimed delay on the 
critical path indicated in Contractor's Work Progress Schedule, and 
any concurrent delays. 

9.9.3.3 Description and documentation of steps taken by Contractor to 
mitigate the effect of the claimed delay, including, when appropriate, 
the modification of the Work Progress Schedule. 

9.9.4 Owner's Response. Owner will respond to the Time Extension Request by 
providing to Contractor written notice of the number of days granted, if any, 
and giving its reason if this number differs from the number of days requested 
by Contractor. 

9.9.4.l Owner will not grant time extensions for delays that do not affect the 
Contract Substantial Completion date. 

9.9.4.2 Owner will respond to each properly submitted Time Extension 
Request within fifteen (15) days following receipt. If Owner cannot 
reasonably make a determination about Contractor's entitlement to a 
time extension within that time, Owner will notify Contractor in 
writing. Unless otherwise agreed by Contractor, Owner has no more 
than fifteen ( 15) additional days to prepare a final response. If 
Owner fails to respond within forty-five (45) days from the date the 
Time Extension Request is received, Contractor is entitled to a time 
extension in the amount requested. 

9 .10 Failure to Complete Work Within the Contract Time. TIME IS AN 
ESSENTIAL ELEMENT OF THE CONTRACT. Contractor's failure to 
substantially complete the Work within the Contract Time or to achieve Substantial 
Completion as required will cause damage to Owner. These damages shall be 
liquidated by agreement of Contractor and Owner, in the amount per day as set forth 
in the Contract Documents. 

9.11 Liquidated Damages. Owner may collect liquidated damages due from Contractor 
directly or indirectly by reducing the Contract Sum in the amount of liquidated 
damages stated in the Supplementary General Conditions or Special Conditions. 

Article 10. Payments 

10.1 Schedule of Values. Contractor shall submit to ODR and A/E for acceptance a 
Schedule of Values accurately itemizing material and labor for the various 
classifications of the Work based on the organization of the specification sections and 
of sufficient detail acceptable to ODR. The accepted Schedule of Values will be the 
basis for the progress payments under the Contract. 
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2015 Uniform General Conditions 

10.1.1 No progress payments will be made prior to receipt and acceptance of the 
Schedule of Values, provided in such detail as required by ODR, and 
submitted not less than twenty-one (21) days prior to the first request for 
payment. The Schedule of Values shall follow the order of trade divisions of 
the Specifications and include itemized costs for general conditions, costs for 
preparing close out documents, fees, contingencies, and Owner cash 
allowances, if applicable, so that the sum of the items will equal the Contract 
price. As appropriate, assign each item labor and/or material values, the 
subtotal thereof equaling the value of the work in place when complete. 

10 .1.1.1 Owner requires that the Work items be inclusive of the cost of the 
Work items only. Any contract markups for overhead and profit, 
general conditions, etc., shall be contained within separate line items 
for those specific purposes which shall be divided into at least 
two(2) lines, one (1) for labor and one (1) for materials. 

10 .1.2 Contractor shall retain a copy of all worksheets used in preparation of its bid 
or proposal, supported by a notarized statement that the worksheets are true 
and complete copies of the documents used to prepare the bid or proposal. 
Make the worksheets available to ODR at the time of Contract execution. 
Thereafter Contractor shall grant Owner during normal business hours access 
to said copy of worksheets at any time during the period commencing upon 
execution of the Contract and ending one year after final payment. 

10.2. Progress Payments. Contractor will receive periodic progress payments for Work 
performed, materials in place, suitably stored on Site, or as otherwise agreed to by 
Owner and Contractor. Payment is not due until receipt by ODR or his designee of a 
correct and complete Pay Application in electronic and/or hard copy format as set 
forth in Supplementary General Conditions, Special Conditions, and certified by A/E. 
Progress payments are made provisionally and do not constitute acceptance of work 
not in accordance with the Contract Documents. Owner will not process progress 
payment applications for Change Order Work until all parties execute the Change 
Order. 

10.2.1 Preliminary Pay Worksheet. Once each month that a progress payment is 
to be requested, the Contractor shall submit to A/E and ODR a complete, 
clean copy of a preliminary pay worksheet or preliminary pay application, to 
include the following: 

10.2.1.1 Contractor's estimate of the amount of Work performed, labor 
furnished and materials incorporated into the Work, using the 
established Schedule of Values; 

10 .2.1.2 An updated Work Progress Schedule including the executive 
summary and all required schedule reports; 

10.2.1.3 HUB subcontracting plan Progress Assessment Report as required in 
Paragraph 4.2.5 .1; 
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2015 Uniform General Conditions 

10.2.1.4 Such additional documentation as Owner may require as set f01ih in 
the Supplementary General Conditions or elsewhere in the Contract 
Documents; and 

10.2.1.5 Construction payment affidavit. 

10.2.2 Contractor's Application for Payment. As soon as practicable, but in no 
event later than seven (7) days after receipt of the preliminary pay 
worksheet, A/E and ODR will meet with Contractor to review the 
preliminary pay worksheet and to observe the condition of the Work. Based 
on this review, ODR and A/E may require modifications to the preliminary 
pay worksheet prior to the submittal of an Application for Payment, and will 
promptly notify Contractor of revisions necessary for approval. As soon as 
practicable, Contractor shall submit its Application for Payment on the 
appropriate and completed form, reflecting the required modifications to 
the Schedule of Values required by AIE and/or ODR. Attach all 
additional documentation required by ODR and/or A/E, as well as an 
affidavit affirming that all payrolls, bills for labor, materials, equipment, 
subcontracted work and other indebtedness connected with Contractor's 
Application for Payment are paid or will be paid within the time specified in 
Tex. Gov't Code, Ch. 2251. No Application for Payment is complete unless 
it fully reflects all required modifications, and attaches all required 
documentation including Contractor's affidavit. 

10.2.3 Certification by Architect/Engineer. Within five (5) days or earlier following 
A/E's receipt of Contractor's formal Application for Payment, A/E will 
review the Application for Payment for completeness, and forward it to ODR. 
A/E will certify that the application is complete and payable, or that it is 
incomplete, stating in paiiicular what is missing. If the Application for 
Payment is incomplete, Contractor shall make the required corrections and 
resubmit the Application for Payment for processing. 

10.3 Owner's Duty to Pay. Owner has no duty to pay the Contractor except on receipt by 
ODR of: 1) a complete Application for Payment certified by A/E; 2) Contractor's 
updated Work Progress Schedule; and 3) confirmation that Contractor's record 
documentation at the Site is kept current. 

10.3.l Payment for stored materials and/or equipment confirmed by Owner and A/E 
to be on-site or otherwise properly stored is limited to eighty-five (85) percent 
of the invoice price or eighty-five (85) percent of the scheduled value for the 
materials or equipment, whichever is less. 

10.3.2 Retainage. Owner will withhold from each progress payment, as retainage, 
five (5) percent of the total earned amount, the amount authorized by law, or 
as otherwise set forth in the Supplementary General Conditions or Special 
Conditions. Retainage is managed in conformance with Tex. Gov't Code, 
Ch. 2252, Subch. B. 
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2015 Uniform General Conditions 

10.3.2.1 Contractor shall provide written consent of its surety for any request 
for reduction or release of retainage. 

10.3.2.2 At least sixty-five (65) percent of the Contract, or such other discrete 
Work phase as set forth in Subsection 12.1.6 or Work package 
delineated in the Contract Documents, must be completed before 
Owner can consider a retainage reduction or release. 

10.3.2.3 Contractor shall not withhold retainage from their Subcontractors 
and suppliers in amounts that are any percentage greater than that 
withheld in its Contract with Owner under this subsection, unless 
otherwise acceptable to Owner. 

10.3.3 Price Reduction to Cover Loss. Owner may reduce any Application for 
Payment, prior to payment to the extent necessary to protect Owner from loss 
on account of actions of Contractor including, but not limited to, the 
following: 

10.3.3.1 Defective or incomplete Work not remedied; 

10.3.3.2 Damage to Work of a separate Contractor; 

10.3.3.3 Failure to maintain scheduled progress or reasonable evidence that 
the Work will not be completed within the Contract Time; 

10 .3 .3 .4 Persistent failure to carry out the Work in accordance with the 
Contract Documents; 

10.3.3.5 Reasonable evidence that the Work cannot be completed for the 
unpaid portion of the Contract Sum; 

10.3.3.6 Assessment of fines for violations of prevailing wage rate law; or 

10.3.3.7 Failure to include the appropriate amount of retainage for that 
periodic progress payment. 

10 .3 .4 Title to all material and Work covered by progress payments transfers to 
Owner upon payment. 

10.3.4.1 Transfer of title to Owner does not relieve Contractor and its 
Subcontractors of the sole responsibility for the care and protection 
of materials and Work upon which payments have been made until 
substantial completion, responsibility for the care and protection of 
materials and Work in areas where punch list items are completed 
until final completion or the restoration of any damaged Work, or 
waive the right of Owner to require the fulfillment of all the terms 
of the Contract. 
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2015 Uniform General Conditions 

10.4 Progress Payments. Progress payments to Contractor do not release Contractor or 
its surety from any obligations under the Contract. 

10.4.1 Upon Owner's request, Contractor shall furnish manifest proof of the status of 
Subcontractor's accounts in a form acceptable to Owner. 

10.4.2 Pay estimate certificates must be signed by a corporate officer or a 
representative duly authorized by Contractor. 

10.4.3 Provide copies of bills of lading, invoices, delivery receipts or other evidence 
of the location and value of such materials in requesting payment for 
materials. 

10.4.4 For purposes of Tex. Gov't Code § 2251.021(a)(2), the date the performance 
of service is complete is the date when ODR approves the Application for 
Payment. 

10.5 Off-Site Storage. With prior approval by Owner and in the event Contractor elects 
to store materials at an off-site location, abide by the following conditions, unless 
otherwise agreed to in writing by Owner. 

10.5.l Store materials in a commercial warehouse meeting the criteria stated below. 

10.5.2 Provide insurance coverage adequate not only to cover materials while in 
storage, but also in transit from the off-site storage areas to the Project Site. 
Copies of duly authenticated certificates of insurance, made out to insure the 
State agency which is signatory to the Contract, must be filed with Owner's 
representative. 

10.5.3 Inspection by Owner's representative is allowed at any time. Owner's 
inspectors must be satisfied with the security, control, maintenance, and 
preservation measures. 

10.5.4 Materials for this Project are physically separated and marked for the Project 
in a sectioned-off area. Only materials which have been approved through the 
submittal process are to be considered for payment. 

10.5.5 Owner reserves the right to reject materials at any time prior to final 
acceptance of the complete Contract if they do not meet Contract 
requirements regardless of any previous progress payment made. 

10.5.6 With each monthly payment estimate, submit a report to ODR and A/E listing 
the quantities of materials already paid for and still stored in the off-site 
location. 

10.5.7 Make warehouse records, receipts and invoices available to Owner's 
representatives, upon request, to verify the quantities and their disposition. 
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10.5.8 In the event of Contract termination or default by Contractor, the items in 
storage off-site, upon which payment has been made, will be promptly turned 
over to Owner or Owner's agents at a location near the jobsite as directed by 
ODR. The full provisions of performance and payment bonds on this Project 
cover the materials off-site in every respect as though they were stored on the 
Project Site. 

10.6 Time for Payment by Contractor Pursuant to Tex. Gov't Code § 2251.022. 

10.6.1 Contractor who receives a payment from a governmental entity shall pay 
Subcontractor the appropriate share of the payment not later than the tenth 
(1 oth) day after the date Contractor receives the payment. 

10.6.2 The appropriate share is overdue on the eleventh (11th) day after the date 
Conrtactor receives the payment. 

Article 11. Changes 

11.1 Change Orders. A Change Order issued after execution of the Contract is a written 
order to Contractor, signed by ODR, Contractor, and A/E, authorizing a change in the 
Work or an adjustment in the Contract Sum or the Contract Time. The Contract Sum 
and the Contract Time can only be changed by Change Order. A Change Order 
signed by Contractor indicates his agreement therewith, including the adjustment in 
the Contract Sum and/or the Contract Time. ODR may issue a written authorization 
for Contractor to proceed with Work of a Change Order in advance of final execution 
by all parties in accordance with Section 11.9. 

11.1.1 Owner, without invalidating the Contract, may order changes in the Work 
within the general scope of the Contract consisting of additions, deletions or 
other revisions, and the Contract Sum and the Contract Time will be adjusted 
accordingly. All such changes in the Work shall be authorized by Change 
Order or ULCO, and shall be performed under the applicable conditions of the 
Contract Documents. If such changes cause an increase or decrease in 
Contractor's cost of, or time required for, performance of the Contract, an 
equitable adjustment shall be made and confirmed in writing in a Change 
Order or a ULCO. 

11.1.2 It is recognized by the parties hereto and agreed by them that the 
Specifications and Drawings may not be complete or free from errors, 
omissions and imperfections or that they may require chang~s or additions in 
order for the Work to be completed to the satisfaction of Owner and that, 
accordingly, it is the express intention of the paiiies, notwithstanding any 
other provisions in this Contract, that any errors, omissions or imperfections 
in such Specifications and Drawings, or any changes in or additions to same 
or to the Work ordered by Owner and any resulting delays in the Work or 
increases in Contractor's costs and expenses arising out of such errors, shall 
not constitute or give rise to any claim, demand or cause of action of any 
nature whatsoever in favor of Contractor, whether for breach of Contract, or 

________ otherwise; provided, however, that Owner shall be liable to Contractor for the 
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sum stated to be due Contractor in any Change Order approved and signed by 
both parties, it being agreed hereby that such sum, together with any extension 
of time contained in said Change Order, shall constitute full compensation to 
Contractor for all costs, expenses and damages to Contractor, as permitted 
under Tex. Gov't Code, Ch. 2260. 

11.1.3 Procedures for administration of Change Orders shall be established by Owner 
and stated in Supplementary General Conditions, Special Conditions, or 
elsewhere in the Contract Documents. 

11.1.4 No verbal order, verbal statement, or verbal direction of Owner or his duly 
appointed representative shall be treated as a change under this article or 
entitle Contractor to an adjustment. 

11.1.5 Contractor agrees that Owner or any of its duly authorized representatives 
shall have access and the right to examine any directly pertinent books, 
documents, papers, and records of Contractor. Further, Contractor agrees to 
include in all its subcontracts a provision to the effect that Subcontractor 
agrees that Owner or any of its duly authorized representatives shall have 
access to and the right to examine any directly pe1iinent books, documents, 
papers and records of such Subcontractor relating to any claim arising from 
the Contract, whether or not the Subcontractor is a party to the claim. The 
period of access and examination described herein which relates to appeals 
under the Disputes article of the Contract, litigation, or the settlement of 
claims arising out of the performance of the Contract shall continue until final 
disposition of such claims, appeals or litigation. 

11.2 Unit Prices. If unit prices are stated in the Contract Documents or subsequently 
agreed upon, and if the quantities originally contemplated are so changed in a 
Proposed Change Order that application of the agreed unit prices to the quantities of 
work proposed will cause substantial inequity to Owner or Contractor, the applicable 
unit prices shall be equitably adjusted as provided in the Supplementary General 
Conditions or Special Conditions or as agreed to by the patties and incorporated into 
a Change Order. 

11.3 Claims for Additional Costs. 

11.3 .1 If Contractor wishes to make a claim for an increase in the Contract Sum not 
related to a requested change, they shall give Owner and A/E written notice 
thereof within twenty-one (21) days after the occurrence of the event giving 
rise to such claim, but, in any case before proceeding to execute the Work 
considered to be additional cost or time, except in an emergency endangering 
life or prope1iy in which case Contractor shall act in accordance with 
Subsection 7 .2.1. No such claim shall be valid unless so made. If Owner and 
Contractor cannot agree on the amount of the adjustment in the Contract Sum, 
it shall be determined as set fo1ih under A1iicle 15. Any change in the 
Contract Sum resulting from such claim shall be authorized by a Change 
Order or a ULCO. 
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11.3.2 If Contractor claims that additional cost is involved because of, but not limited 
to, 1) any written interpretation of the Contract Documents, 2) any order by 
Owner to stop the Work pursuant to Article 14 where Contractor was not at 
fault, or 3) any written order for a minor change in the Work issued pursuant 
to Section 11.4, Contractor shall make such claim as provided in Subsection 
11.3.1. 

11.3 .3 Should Contractor or his Subcontractors fail to call attention of A/E to 
discrepancies or omissions in the Contract Documents, but claim additional 
costs for corrective Work after Contract award, Owner may assume intent to 
circumvent competitive bidding for necessary corrective Work. In such case, 
Owner may choose to let a separate Contract for the corrective Work, or issue 
a ULCO to require performance by Contractor. Claims for time extensions or 
for extra cost resulting from delayed notice of patent Contract Document 
discrepancies or omissions will not be considered by Owner. 

11.4 Minor Changes. A/E, with concurrence of ODR, will have authority to order 
minor changes in the Work not involving an adjustment in the Contract Sum or an 
extension of the Contract Time. Such changes shall be effected by written order 
which Contractor shall carry out promptly and record on as-built record documents. 

11.5 Concealed Site Conditions. Contractor is responsible for visiting the Site and 
being familiar with local conditions such as the location, accessibility, and general 
character of the Site and/or building. If, in the performance of the Contract, 
subsurface, latent, or concealed conditions at the Site are found to be materially 
different from the information included in the Contract Documents, or if 
unknown conditions of an unusual nature are disclosed differing materially from 
the conditions usually inherent in Work of the character shown and specified, 
ODR and A/E shall be notified in writing of such conditions before they are 
further disturbed or subsequent related work proceeds. Upon such notice, or upon 
its own observation of such conditions, A/E, with the approval of ODR, will 
promptly make such changes in the Drawings and Specifications as they deem 
necessary to conform to the different conditions, and any increase or decrease in 
the cost of the Work, or in the time within which the Work is to be completed, 
resulting from such changes will be adjusted by Change Order, subject to the prior 
approval of ODR. 

11.6 Extension of Time. All changes to the Contract Time shall be made as a 
consequence of requests as required under Section 9.6, and as documented by 
Change Order as provided under Section 11.1. 

11. 7 Administration of Change Order Requests. All changes in the Contract shall be 
administered in accordance with procedures approved by Owner, and when required, 
make use of such electronic information management system(s) as Owner may 
employ. 

11. 7 .1 Routine changes in the construction Contract shall be formally initiated by 
A/E by means of a PCO form detailing requirements of the proposed change 
for pricing by Contractor. This action may be preceded by communications 
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between Contractor, A/E and ODR concerning the need and nature of the 
change, but such communications shall not constitute a basis for beginning the 
proposed Work by Contractor. Except for emergency conditions described 
below, approval of Contractor's cost proposal by A/E and ODR will be 
required for authorization to proceed with the Work being changed. Owner 
will not be responsible for the cost of Work changed without prior approval 
and Contractor may be required to remove Work so installed. 

11. 7 .2 All proposed costs for change order Work must be supported by itemized 
accounting of material, equipment and associated itemized installation costs in 
sufficient detail, following the outline and organization of the establish 
Schedule of Values, to permit analysis by A/E and ODR using current 
estimating guides and/or practices. Photocopies of Subcontractor and vendor 
proposals shall be furnished unless specifically waived by ODR. Contractor 
shall provide written response to a change request within twenty-one (21) days 
of receipt. 

11.7.3 Any unexpected circumstance which necessitates an immediate change in 
order to avoid a delay in progress of the Work may be expedited by verbal 
communication and authorization between Contractor and Owner, with 
written confirmation following within twenty-four (24) hours. A limited 
scope not-to-exceed estimate of cost and time will be requested prior to 
authorizing Work to proceed. Should the estimate be impractical for any 
reason, ODR may authorize the use of detailed cost records of such work to 
establish and confirm the actual costs and time for documentation in a formal 
Change Order. 

11.7.4 Emergency changes to save life or propetiy may be initiated by Contractor 
alone (see Section 7.3) with the claimed cost and/or time of such work to be 
fully documented as to necessity and detail of the reported costs and/or time. 

11.7.5 The method of incorporating approved Change Orders into the parameters of 
the accepted Schedule of Values must be coordinated and administered in a 
manner acceptable to ODR. 

11.8 Pricing Change Order Work. The amounts that Contractor and/or its Subcontractor 
adds to a Change Order for profit and overhead will also be considered by Owner 
before approval is given. The amounts established hereinafter are the maximums that 
are acceptable to Owner. 

11.8. l For Work performed by its forces, Contractor will be allowed their actual 
costs for materials, the total amount of wages (including benefits) paid for 
labor, plus the total cost of State and Federal payroll taxes and of worker's 
compensation and comprehensive general liability insurance, plus additional 
bond and builders risk insurance cost if the change results in an increase in 
the premium paid by Contractor. To the total of the above costs, Contractor 
will be allowed to add a percentage as noted below to cover overhead and 
profit combined. Allowable percentages for overhead and profit on any 
specific change shall not exceed fifteen (15) percent for the first $10,000 of 
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value for self-performed work or portion thereof, ten (10) percent for the 
second $10,000 of value for self-performed work or portion thereof and 
seven and a half (7.5) percent for any value of the self-performed work that 
exceeds $20,000. 

11.8.2 For subcontracted Work each affected Subcontractor shall figure its costs, 
overhead and profit as described above for Contractor's Work, all 
Subcontractor costs shall be combined, and to that total Subcontractor cost 
Contractor will be allowed to add a maximum mark-up often (10) percent for 
the first $10,000 of subcontracted Work value or p01iion thereof, seven and 
half (7 .5) percent for the second $10,000 of subcontracted Work value or 
portion thereof, and five ( 5) percent for any value of the subcontracted Work 
exceeding $20,000. 

11.8.3 On changes involving both additions and deletions, percentages for 
overhead and profit will be allowed only on the net addition. Owner does 
not accept and will not pay for additional Contract cost identified as indirect 
or consequential damages. 

11.8.4 For Contracts based on a Guaranteed Maximum Price (GMP), the 
Construction Manager-at-Risk or Design Builder shall NOT be entitled to a 
percentage mark-up on any Change Order Work unless the Change Order 
increases the Guaranteed Maximum Price. 

11.9 Unilateral Change Order (ULCO). Owner may issue a written ULCO directing a 
change in the Work prior to reaching agreement with Contractor on the adjustment, if 
any, in the Contract price and/or the Contract Time. 

11.9.1 Owner and Contractor shall negotiate for appropriate adjustments, as 
applicable, to the Contract Sum or the Contract Time arising out of a ULCO. 
As the changed Work is performed, Contractor shall submit its costs for such 
Work with its Application for Payment beginning with the next Application 
for Payment within thirty (30) days of the issuance of the ULCO. The Patties 
reserve their rights as to the disputed amount, subject to Article 15. 

11.10 Final Resolution of Changes. Upon execution of a Change Order and /or a ULCO 
by Owner, Contractor and A/E, all costs and time issues regarding that change are 
final and not subject to additive adjustments. 

Article 12. Project Completion and Acceptance 

12.1 Closing Inspections. 

12.1.1 Substantial Completion Inspection. When Contractor considers the entire 
Work or part thereof Substantially Complete, it shall notify ODR in writing 
that the Work will be ready for Substantial Completion inspection on a 
specific date. Contractor shall include with this notice Contractor's Punchlist 
to indicate that it has previously inspected all the Work associated with the 

________ request for inspection, noting items it h~ected and included all remaining 
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work items with date scheduled for completion or correction prior to final 
inspection. The failure to include any items on this list does not alter the 
responsibility of Contractor to complete all Work in accordance with the 
Contract Documents. If any of the items on this list prevents the Project from 
being used as intended, Contractor shall not request a Substantial Completion 
Inspection. Owner and its representatives will review the list of items and 
schedule the requested inspection, or inform Contractor in writing that such an 
inspection is premature because the Work is not sufficiently advanced or 
conditions are not as represented on Contractor's list. 

12.1.1.1 Prior to the Substantial Completion inspection, Contractor shall 
furnish a copy of its marked-up Record Documents and a 
preliminary copy of each instructional manual, maintenance and 
operating manual, parts catalog, wiring diagrams, spare parts, 
specified written warranties, and like publications or parts for all 
installed equipment, systems, and like items as described in the 
Contract Documents. Delivery of these items is a prerequisite for 
requesting the Substantial Completion inspection. 

12.1.1.2 On the date requested by Contractor, or as mutually agreed upon 
pending the status of the Open Items List, A/E, ODR, Contractor, 
and other Owner representatives as determined by Owner will jointly 
attend the Substantial Completion inspection, which shall be 
conducted by ODR or their delegate. If ODR determines that the 
Work is Substantially Complete, ODR will issue a Certificate of 
Substantial Completion to be signed by A/E, Owner, and Contractor 
establishing the date of Substantial Completion and identifying 
responsibilities for security, maintenance, insurance and utilities. 
A/E will provide with this certificate a consolidated list of Punchlist 
items (the pre-final Punchlist including all items noted by the 
various inspecting patiies) for completion prior to final inspection. 
This list may include items in addition to those on Contractor's 
Punchlist, which the inspection team deems necessary to correct or 
complete prior to final inspection. The failure to include any 
items on this list does not alter the responsibility of Contractor to 
complete all Work in accordance with the Contract Documents. If 
Owner occupies the Project upon determination of Substantial 
Completion, Contractor shall complete all corrective Work at the 
convenience of Owner, without disruption to Owner's use of the 
Project for its intended purposes. 

12.1.2 Final Inspection. Contractor shall complete the list of items identified on 
the pre-final Punchlist prior to requesting a final inspection. Unless 
otherwise specified, or otherwise agreed in writing by the parties as 
documented on the Certificate of Substantial Completion, Contractor shall 
complete and/or correct all Work within thirty (30) days of the Substantial 
Completion date. Upon completion of the pre-final Punchlist work, Contractor 
shall give written notice to ODR and A/E that the Work will be ready for 
final inspection on a specific date. Contractor shall accompany this notice 

~--~--~--~-----------------------.----------~~~~~~ 
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