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ARCHITECTURAL/ENGINEERING AGREEMENT

BETWEEN TEXAS FACILITIES COMMISSION

AND ________________
THIS AGREEMENT is between the State of Texas, acting by and through the Texas Facilities Commission (TFC), a state agency located at 1711 San Jacinto, Texas 78701 (herein referred to as the "TFC") and (A/E’s Name), an architectural firm located at (Address, City/State/Zip), telephone (XXX) XXX-XXXX (herein referred to as the "Architect/Engineer" or "A & E"), as selected in accordance with Texas Government Code, Chapter 2254, dated ___________.  For and in consideration of the covenants and payments as set forth below, the parties agree to contract as follows:

ARTICLE I

SCOPE OF WORK AND PAYMENTS TO THE A & E
1.1. Renovation of a state-owned building located at (Location of property) for occupancy by the _____________ (“Client”).

1.2. The estimated construction cost for the project is an amount on the order of $0.00.  
1.3. The A & E agrees to perform professional services as hereinafter set forth. TFC agrees to pay the A & E as compensation for its services a lump sum fee of $0.00. 

1.4
TFC will withhold ____ percent (0.0%) of each payment due A & E as retainage.  Retainage shall be released upon TFC’s receipt of Record Documents as required under Section 3.6G.  Payments shall be made in proportion to the services performed, so that the compensation for services shall be at the following percentages at the completion and approval of each phase of the work, as required by Article III, less the retainage:

A. Facilities Program of Requirements and Mobilization / Program Review - __% = $0.00
B. Schematic Design Phase - 10% = $0.00
C. Design Development Phase – 10% = $0.00
D. Construction Documents Phase 



1)
30% review - 15% = $0.00


2)
60% review - 10% = $0.00


3)
100% review - 15% = $0.00
E. Award of Contract - 5% = $0.00
F. Construction Phase - 30% = $0.00 (to be paid monthly based on percentage completion of construction contract).

1.5 Compensation for A & E services for change-orders, which are not the result of A/E errors and/or omissions, shall be calculated at a not-to-exceed percentage of ____ and ____ percent (0.0%) of the actual construction cost.

1.6 Compensation to the A & E for additional services, which may be required due to changes initiated by TFC or otherwise made necessary for reasons not resulting from errors and/or omissions of the A & E, shall be calculated as a lump sum mutually agreeable to TFC and the A & E for each such change and memorialized by these parties in writing. Such compensation shall be based on the hourly rates set forth in attachment “A”.  

1.7 No deduction shall be made from the A & E’s compensation on account of penalty, liquidated damages or other sums withheld from payments to contractors; however, TFC as it may determine may withhold amounts from the A & E's compensation on account of negligent acts or breaches of this contract by the A & E.

1.8 If any work designed or specified by the A & E is abandoned or suspended, in whole or in part, the A & E shall be paid for the service performed.  However, no payment shall be paid to the A & E if such abandonment or suspension resulted from the cost limitations stated elsewhere in this Agreement or as results from irregularities or errors in the Contract Documents prepared by the A & E.

1.9 By execution of this Agreement, the A & E certifies that the A & E is not currently delinquent in the payment of franchise taxes owed the State of Texas.

ARTICLE II

GENERAL STANDARDS FOR SCOPE OF WORK
2.1.
The A & E acknowledges receipt of the Texas Facilities Commission Architectural/Engineering Guidelines, dated June 1993 and CAD Guidelines (Section 5.4, revised May 29, 1996) and Appendix A, TDPS Project Criteria, attached herein as Exhibit E.  A/ & E agrees to design this project in accordance with the Guidelines.  The A & E will use the Uniform General Conditions for Building Construction, 2000 edition, as the basis for the contract documents, and the latest edition of the International Building Code and National Fire Protection Association (NFPA) Codes, particularly NFPA 101.

2.2.
Subject to the specific provisions of Article III hereof, and consistent with the Request for Qualifications, the A & E response, the interview request and the A & E interview response, which is incorporated herein in its entirety for all purposes by this reference, the A & E agrees to:  
A. Employ experienced architects, engineers, and necessary consultants, acceptable to TFC, for design and supervision of all professional services work during the construction stage and throughout the one-year warranty period.   
B. Assure that the makeup of the project design team as composed during the interview with the A & E selection committee, remains intact, except as requested by or approved by TFC; or if a member ceases employment, his replacement must be approved in writing by TFC.  All project design team members shall cooperate and assist all other consultants and design professionals retained by TFC and/or the user agency during the project.

C. Assure that its agreements with all consultants shall contain   provisions to preclude any consultant, consultant firm and/or principals and families, from having any financial interest in a firm which bids or performs any part of the construction work.  These agreements will be made available to TFC upon request by TFC.

D. Participate in all scheduled conferences to accomplish the services as described herein consistent with requirements of the program.  Prepare and distribute minutes of all meetings throughout the term of this Agreement in a timely fashion which conform to the frequency of the meetings.

E. Produce complete civil, landscape, architectural, mechanical, plumbing, electrical, and structural drawings and specifications, including their proper correlation.  All drawings shall be produced in AutoCAD (Release 12 or later) and shall incorporate all requirements of the CAD Guidelines Section 5.4 of the A & E Guidelines as amended.  CAD drawing deliverables are due at both design development and contract completion.

F. Prepare and distribute construction documents for contractor proposals, review and evaluation of proposals, and recommendations for award of contract.

G. Conduct as directed by TFC, construction contract administration, other typical professional services and professional observation of the construction work, as defined in Section 2.3 below.

H. Provide services of civil, structural, mechanical, electrical, plumbing, engineers and landscape architects in accordance with the building design and construction as required by TFC and the A & E Guidelines.

I. Conduct warranty inspection (see paragraph 3.6).

J. TFC conducts its design and construction management through a web-based management system.  The A & E agrees to meet this requirement and will perform all project related functions utilizing this database.  This shall include correspondence, submittals, requests for information, voucher requests processing, amendments, change orders and such other information as TFC shall require.

2.3.
The A & E agrees to perform professional observation (as defined in Government Code, Secs. 2166.351 (3) and 2166.355, which can be reviewed at (http://www.capitol.state.tx.us/statutes/go/go216600.html#go054.2166.351), for the construction of the work consistent with the standards in the statute as a part of Basic Services.  The parties agree the use of the term “certify” in the statutes cited above means the expression of the professional opinion of the A & E, which is based on his best knowledge, information and belief. 

2.4. The A & E agrees that the fee described in Article 1.3 includes the cost of all professional services rendered by A & E or A & E's subcontractors. 
2.5
Reimbursable Costs  

Reimbursement of costs incurred by the A & E will be made by TFC as follows:

A. Living and traveling expenses of the A & E’s personnel when away from the cities in which they are permanently assigned, and when conducting authorized business directly connected with an Assignment. No travel reimbursement shall be made for travel within 100 miles of the location indicated in the assignment, except for overnight stays, which require prior TFC approval.  The maximum allowable for travel and lodging reimbursements shall not exceed that available to State employees under the General Appropriations Act.

B. Identifiable and documented communication expenses such as long distance telephone, facsimile, mileage at $0.35 per mile, express charges, overnight mail, plotting, printing, reproduction, copies, deliveries in town and postage shall be reimbursed by TFC.  
C. Identifiable and documented reproduction costs beyond those required elsewhere in this Agreement to be provided by the A & E and applicable to the Project such as photocopying, and printing shall be reimbursed by TFC.  
D. Reimbursement payments will be made monthly by TFC upon receipt of TFC’s approval of A & E’s invoice.  Receipts for all reimbursable expenses shall be submitted with the invoices.  

2.6.
Insurance Requirements


A.
The A & E shall have and maintain in effect the coverages and limits as set forth in Exhibit B hereto.

B. The A & E shall submit to the TFC certificates of insurance, detailing coverage for the A & E and each of his consultants, as appropriate for TFC's review and records, updated as required for changes in coverage, terms and/or cancellations.

C. The cost of the A & E's insurance is a requirement included as a part of the fixed fee.  
2.7. TFC will furnish the A & E project information consisting of a Facilities Program as more fully described in Article 4.1, a topographical survey and geotechnical investigation report.  
2.8. Per Chapter 2161 of the Texas Government Code, the TFC is required to make a good faith effort to assist Historically Underutilized Businesses ("HUBs") in receiving a portion of the total value of all contract awards by the TFC.  Therefore, the A & E shall make a good faith effort to assist HUBs in receiving a portion of the total value of subcontracts that the A & E awards under this Agreement.  TFC has determined that the work to be performed under this contract includes subcontracting opportunities. therefore, a HUB Subcontracting Plan will be required. The COMPLETED HUB Subcontracting Plan MUST be submitted as part of the A & E’s Proposal OR the PROPOSAL WILL BE REJECTED AS NON-RESPONSIVE. The A & E‘s HUB Subcontracting Plan (HSP) is attached hereto as Exhibit C. The HSP constitutes a material provision of this Agreement.  No changes may be made to the HSP except through an amendment to this Agreement.  The A & E hereby agrees to report its HUB participation as required in the HSP.    
2.9. TFC conducts its design and construction management through a web-based management system.  The A & E agrees to conform with  this requirement, and at the A & E’s expense, perform all project related functions utilizing this database, including, but not limited to, correspondence, submittals, requests for information, voucher requests and processing, amendments and change orders.

2.10. The A & E shall hold harmless and indemnify the State from any liability arising out of negligent acts, errors, or omissions of the A & E in the performance of professional services under this contract.

ARTICLE III

SERVICES OF THE A & E
3.1. Mobilization and Program Review Phase

The A&E agrees to:

A. Consult with TFC and the client agency to become thoroughly familiar with the facilities program and the project goals and needs described therein, including space allocations, adjacency diagram(s) and detailed requirements for each room or area.

B. Where available and applicable, review existing site studies and existing facilities studies.   
C. Determine all applicable codes and requirements of the technical and design standards of TFC and the client agency.   
D. Prepare a preliminary (order-of-magnitude) construction cost estimate.  
3.2. Schematic Design Phase


A.
Prepare schematic design studies leading to a recommended solution together with a general description of the project and a preliminary estimate of probable cost for approval by the TFC.


B.
The schedule for A & E services shall be developed in consultation with TFC.  The schedule shall conform with the project schedule attached hereto as Exhibit C and made a part hereof for all purposes.


C.
At the conclusion of this phase, the A & E shall make a recommendation concerning phasing of construction including the justification for such recommendation.


D.
Using C.S.I. format, the A & E shall prepare a preliminary cost estimate for the project including all anticipated systems.

E. The A & E shall obtain the TFC's written approval of the work of this phase before proceeding to the next phase.

F. The A & E shall coordinate as may be necessary with governmental authorities having jurisdiction over design and implementation of the project.

3.3.
Design Development Phase


A.
The A & E shall prepare from the approved Schematic Design Studies, the Design Development Documents consisting of plans, elevations and other drawings, and outline specifications, to fix and illustrate the size and character of the entire Project in its essentials as to kinds of materials, type of structure, mechanical and electrical systems and such other work as may be required.


B.
The A & E shall employ only those engineering firms for landscape, civil, structural, mechanical, electrical, or other portions of the work which have been approved by the TFC.  All engineering firms employed by the A & E shall comply with the provisions of the Texas Engineering Practice Act, Article 3271a, Vernon's Texas Civil Statutes.


C.
The A & E shall provide written criteria for structural system proposed, including the rationale for determinations, design loads for floor, roof, wind, etc.


D.
The A & E shall provide written criteria for HVAC system proposed and single line layout of piping systems. 


E.
The A & E shall provide a written evaluation of energy conservation alternatives.  File the Energy Conservation Design Standard Compliance Statement with the State Energy Conservation Office, Texas Comptroller of Public Accounts.


F.
The A & E shall provide electrical design criteria including design and reserve capacity. 

G.
The A & E shall prepare for the TFC's review and approval, copies of manufacturers' illustrations of materials and equipment proposed to be specified for the Project.

H.
Using C.S.I. format, the A & E shall prepare a detailed estimate of the probable Project Construction Cost.  If such estimated cost exceeds the maximum construction cost stated in Section 1.2, the A & E shall consult with TFC's representative so that revisions can be made to reduce the cost as required, at no cost to TFC.


I.  For a new building or buildings costing more than $300,000, the A & E shall prepare a perspective drawing or model of the Project showing sufficient detail to illustrate the general character and scale of the Project, with one original and four copies mounted and framed.

J.
The A & E shall provide TFC with CAD drawings of the project for review by any FDC CAD manager for compliance with TFC CAD standards.  Revise documents found not in compliance by TFC.
K. The A & E shall obtain the TFC's written approval of the work of this phase before proceeding to the next phase. 
L. The A & E shall conduct design phase coordination with governmental authorities having jurisdiction over design and/or implementation of the project.

3.4.
Construction Documents Phase


A.
The A & E shall prepare, from the approved Design Development Documents, the Construction Documents consisting of the Bidding Documents and the Specifications and Drawings setting forth in detail the work required for the architectural, structural, electrical, mechanical, service-connected equipment and site work.  The Construction Documents must be complete, with all details shown.

B. The A & E shall include in the design and construction documents, the requirements of the statutory provisions for handicapped persons as required by Title III of the Americans with Disabilities Act (ADA) and Title 132A, Article 9102, Revised Statutes, Vernon’s Texas Civil Statutes.  The A & E will submit all required documents to the Texas Department of Licensing and Regulations (TDLR) as TFC’s authorized agent and obtain the Department’s “opinion” that the facility is designed in compliance with accessibility standards.  The A & E will submit to TFC a copy of the “compliance opinion” with the 95% construction documents. 
C. The A & E shall coordinate all phases of work with the TFC's representative regarding the specifications for the materials and equipment necessary to carry out design intent and the form and manner in which the work is presented in the Construction Documents.  When required to do so by the TFC, the A & E shall prepare the Construction Documents so as to allow the awarding of separate contracts for the various phases of the work.

D. Using C.S.I. format, the A & E shall prepare a detailed estimate of the probable Project Construction Cost.  If such estimated cost exceeds the maximum construction cost stated above, the A & E shall consult with the TFC representative so that revisions can be made to reduce the cost as required, at no cost to the TFC.

E. The A & E shall be responsible for filing the required documents to secure approval of governmental authorities having jurisdiction over the design of the Project.  Costs associated with submitting plan reviews to such authorities are part of the A & E's basic fee, other than the review fee charged by applicable authorities.  The City of Austin and the Texas Department of Licensing and Regulation (accessibility) shall require plan reviews.  The A & E may bill TFC as a direct reimbursable for the review fees paid to these entities.

F. Upon completion of the Construction Documents and prior to their issuance for bidding, the A & E shall obtain TFC's written approval of said documents.

3.5.
Contract Bidding and Award Phase

A. The A & E shall, at his expense, furnish the TFC with twenty-five (25) sets of reproductions of the approved Construction Documents.  The TFC, if required, shall pay for the reproduction of additional copies as a direct expense. 
B. The A & E shall assist TFC in obtaining proposals from Contractors. The delivery method for this project is Competitive Sealed Proposals. The A & E may be requested to participate in the evaluation and scoring of the proposals received for this process. In case the lowest acceptable bid/proposal exceeds the funds allocated for construction and the TFC does not allocate additional funds, the A & E agrees to redesign the project and revise the drawings and reissue the bid documents as may be necessary, without additional cost to the TFC, to bring the total cost within the funds allocated for construction.  Should TFC allocate additional funds and the project proceed, the A & E agrees there will be no increase in its fee.

3.6.
Construction Phase - General Administration of Construction Contracts


A.
The A & E shall perform professional observation to determine that all elements of the Project meet the performance and design features as well as the technical and functional requirements of the Contract Documents.  The A & E shall provide proper and periodic observations covering all phases of work, including all mechanical and electrical phases.  His duties shall include, but not be limited to, all functions described in Section 2166.351(3) and Section 2166.355, Texas Government Code, applicable to professional inspection.  The A & E acknowledges professional observation as defined by the law includes a weekly physical presence at the site.  

B. The A & E with TFC’s approval, shall be the final authority concerning design intent and interpretation of the Contract Documents in the administration of the construction contract.  On projects where the TFC employs a Project Inspector to provide on-site inspection, the A & E shall coordinate his inspections with this TFC representative; however, this shall not diminish the A & E responsibilities to properly and periodically inspect the work in progress, nor to follow established procedures in the handling of submittals, applications for payment, change orders, etc., or the Contractor's requests for information, clarification or assistance. The A & E shall conduct his contract administration activities in conformance with the time lines established in the Uniform General Conditions for Building Construction, 2000 edition.

C. If requested by TFC in writing, A & E shall, as an Additional Service to this Project, provide an on-site representative during construction phase.  This representative shall have decision-making authority and be able to bind the A & E.  The person fulfilling these duties is subject to the approval of TFC and the Client.  

D. The A & E shall obtain approval of the TFC’s representative for any contemplated construction change prior to preparing any change documents, prepare drawings and/or specifications for approved proposed changes and submit them to the Contractor for his price proposal.  The A & E shall review Contractor’s proposal and recommend approval or disapproval to the TFC based upon the proposal.

E. During construction, the A & E shall submit weekly and monthly reports to the TFC covering overall job progress, contract and projected completion dates, percentage of completion, deficiencies, status of revisions, existing or potential problem areas and status of Construction Record Documents.

F. Upon receipt of notification by the Contractor that the work has been completed, the A & E shall conduct an inspection, performed by the appropriate members of his staff and his professional and/or engineering affiliates.  As a result of this inspection, the A & E shall prepare a list of the items requiring correction.  After the Contractor has performed the required corrections, the A & E shall notify the TFC in writing that the contract has been performed according to the plans and specifications and is ready for Final Inspection, which shall be scheduled by the TFC.  The A & E shall accompany the TFC on the Final Inspection to assure that the total work has been completed in accordance with the Contract Documents.  The A & E shall inspect all warranties, guarantees, bonds, equipment operating instructions and similar required material and documents to make sure that all such materials and documents are received and that they meet the requirements of the Specifications, after which they shall be transmitted to the TFC or its designated representatives in a timely fashion.  After determining that the building was constructed in general conformance with the plans and specifications, the A & E shall approve the Contractor's Final Application for Payment.

G. Upon completion of construction and prior to a request for final payment, the A & E shall furnish to TFC Records Documents that reflect any changes in the original construction drawings and final location of mechanical service lines and outlets and shall furnish to TFC electronic data disks (.dwg or .dxf format or compatible) of all design and/or construction documents prepared on this project.  The A & E shall also provide electronic data disks of the project Specifications, labeling each disk including information of the Software and version used.  CAD drawings shall be organized within a standardized layering system.  Layer format and names shall be in accordance with the Texas Facilities Commission Architectural/Engineering Guidelines CAD Guidelines, Section 5.4, as revised. It is expressly understood that the original disks remain the property of the A & E.  If differences should appear between the TFC copies and the A & E's copies, the A & E's shall be deemed the original document/disk.

3.7.
Warranty Phase


A.
The A & E shall, at his expense and at least 30 days before the completion of the warranty period for the Project, provide at least one on-site inspection performed by the appropriate members of his staff and his professional and/or engineering affiliates.  He shall inspect all project conditions to make sure that all equipment, materials and workmanship meet the requirements of the Construction Documents.  As a result of this inspection, the A & E shall prepare a list of the items needing correction.

B. The A & E shall assist the TFC in the resolution of warranty items and/or latent defects.  Monthly reports are due to TFC until all warranty or latent defects are resolved to the satisfaction of TFC.

ARTICLE IV

THE TFC'S RESPONSIBILITIES
4.1.
TFC will provide a Facilities Program which include:
A. A statement of the project goals and listing of the specific needs of the project.  
B. A listing of the space requirements of all areas in the project, and detailed requirements for each room or area.
C. Adjacency diagram(s)
D. Descriptive narratives that address the project support requirements for site development, support services and security requirements.
E. The technical and design standards of TFC and the user agency. 
F.  A projected construction cost budget.   
4.2 TFC will provide full information as to the requirements for the Project and procedures to be followed.
4.3 TFC or its authorized representative will examine documents submitted by the A & E and will render decisions pertaining thereto promptly to avoid unreasonable delay in the progress of the A & E's work.  TFC will also provide personnel for meetings to review drawings on the following schedule:  at least one meeting each at the design development phase; 30%, 60%, and 90% construction documents phase.
4.4 TFC will furnish to the A & E geotechnical surveys and construction materials testing services as may be required.
4.5 TFC will furnish to the A & E sample copies of TFC's Uniform General Conditions, contract forms, bond forms, bidding information, instructions, minimum wage rates and HUB Subcontracting Plan documents for inclusion in the Specifications.

4.6 When continuous field inspection is deemed necessary by the TFC one or more Inspectors will be furnished by the TFC.  The Inspector(s) will serve as the TFC’s field representative to assure that the progress and quality of the work by the construction contractor and the professional inspection conducted by the A & E, as well as other duties required by this contract, are performed in accordance with the provisions of the respective contracts.

ARTICLE V

PROJECT CONSTRUCTION COST
5.1.
Project Construction Cost as herein referred to means the total cost to the TFC of the work shown in the Drawings and/or specified in the Specifications, corrected to include all accepted alternates and authorized changes executed during the construction period, for the Project described in this Agreement, except that, unless specifically agreed to in writing as an addendum to this Agreement, the Project Construction Cost shall not exceed by more than 10% the amount stated in paragraph 1.2 hereof.  Project Construction Cost shall not include any A & E's or Special Consultant's fees.  Project Construction Cost shall not include the costs of furniture or equipment not included in the construction contract.

5.2. An estimate of the Project Construction Cost prepared in detailed form by an experienced estimator shall be furnished by the A & E during the Design Development and Construction Documents phases.  If these estimates, at any stage, substantially exceed the order-of-magnitude estimate stated in paragraph 1.2, TFC shall revise the Program, scope or quality, or combination of these, and the A & E shall revise the Construction Documents as may be necessary to bring the cost within the allocated funds.

ARTICLE VI

CHANGES IN THE DRAWINGS AND/OR SPECIFICATIONS
6.1
After approval of the Design Development Drawings, or after award of the construction contract(s), if the A & E incurs extra drafting or other expenses due to changes ordered in writing by the TFC and not the fault of the A & E, the A & E will be paid an equitable fee for such extra services and expense subject to approval by TFC.  Additional payment to the A & E for accomplishing the changes will be for an agreed fee, approved in writing by the TFC prior to performance of the services. Compensation for construction change orders shall be in accordance with Article 1, Par. 1.5 of this Agreement.  

6.2
After award of the construction contract(s), if the A & E incurs extra drafting or other expenses due to the delinquency or insolvency of the Contractor, or as a result of damage by fire or acts of God to the work while it is under construction, the A & E will be paid equitably for such extra expenses and services subject to approval by TFC.  The extent of additional A & E services occasioned by such conditions will be determined by a joint survey of the conditions by the TFC and the A & E.  Additional payment to the A & E will then be in accordance with a fee, consistent with the contract and appropriate to the extent of the services required, as mutually agreed to in writing, by the TFC and the A & E, prior to the performance of the service.

6.3 If the A & E incurs extra drafting or other expenses due to its errors and/or omissions in the design, it will make such corrections without additional fee to TFC or any other party.

ARTICLE VII

AMENDMENT AND TERMINATION OF AGREEMENT
7.1.
This Agreement may be amended by agreement of the parties, reduced to writing and executed by authorized representatives of the respective parties.  This Agreement is the entire expression of the understanding of the parties related to the subject matter hereof and all prior or contemporaneous agreements and understandings are merged herein.

7.2.
Either party upon seven days written notice may terminate this Agreement.

ARTICLE VIII

OWNERSHIP OF DOCUMENTS

8.1.
TFC shall retain the right of ownership of the documents and shall receive copies of any electronic data files (diskettes or as may be applicable to the electronic media used) created by the A & E and their consultants used in providing architectural/engineering services on this project.  It is expressly understood that the A & E's disks shall be deemed the originals.

8.2. TFC acknowledges the A & E's construction documents as instruments of professional service.  Nevertheless, the plans and specifications prepared under this Agreement shall become the property of TFC upon completion of the work and payment in full of all monies due to the A & E or upon termination of this agreement.  TFC shall not reuse or make any modification to the plans and specifications without the prior written authorization of the A & E.

8.3. The A & E grants TFC the right to use reproducible film positives, digital versions, and hard copies of all drawings, designs, reports, plans and specifications prepared for this project as TFC sees fit for purposes of future additions, alterations, and/or modifications to the designed facility and such uses shall not be considered to be infringing upon any legal right the A & E may have in such works as established by the Copyright Act of 1976 (17 U.S.C. section 101 et seq.) and shall only be used in accordance with current State Rules and Regulations of the Practice of Architecture and Engineering.

8.4. The TFC may retain copies of documents, including copies stored on magnetic tape or disk, for information and reference in connection with the occupancy and use of the project.  Because of the possibility that information and data delivered in machine readable form may be altered, whether inadvertently or otherwise, the A & E reserves the right to retain the original tapes/disks, but agrees to make same available for copying and/or modifications to TFC upon request of TFC.

ARTICLE IX

SUCCESSORS AND ASSIGNS
TFC and A & E each binds itself, its partners, successors, executors, administrators, and assigns to the other party of the Agreement in respect to all covenants of this Agreement.  The A & E shall assign, sublet or transfer its interest in this Agreement without the written consent of the TFC.
ARTICLE X

ADDITIONAL SERVICES
10.1.
General Requirements


The A & E shall not undertake to provide Additional Services under this Agreement without the written consent of the TFC Contract Administrator as to the scope of work and price.  "Additional Services" is defined as services and activities not covered by Article III hereof, which services are necessary because of approved change orders to Contractor(s) requiring plan revisions for unforeseen conditions related to the work and A & E representation related to Contractor claims; provided however, the TFC shall not be liable for payment of Additional Services necessitated as a result of change orders to Contractor(s) arising from errors and omissions in the A & E's plans and specifications or as otherwise related to the A & E's duties under this Agreement. 

10.2.
Additional Service proposals must be expressed in hourly rates with an estimated not to exceed price for the proposed Additional Services work.  Approved Additional Service proposals, if any, shall be documented as amendments to this Agreement.  A Schedule of Hourly Rates for A & E and all approved subconsultants is attached hereto as Exhibit A and made a part hereof for all purposes.

ARTICLE XI

PROJECT SCHEDULE
TFC has established a project schedule governing all activities for this project, from planning to date of occupancy of the project which is attached hereto as Exhibit C.  The A & E shall plan his activities on this project to meet or precede the project schedule dates.  Dates are subject to change for reasons beyond the control of TFC.  A & E shall prepare a detailed schedule showing completion of Schematic Design, Design Development, Construction Document Phase and Bidding.  

ARTICLE XII

CONTRACT ADMINISTRATION
12.1.
TFC's Contract Administrator is Mark Widaski. A & E may direct all questions and requests to the Administrator, or his designated representative.  The address and fax is as follows:

Division Director

Facilities Design and Construction
Texas Facilities Commission

1711 San Jacinto

Austin, Texas 78701

or

P. O. Box 13047

Austin, Texas  78711-3047

Phone: (512) 463-1531
Fax: (512) 236-6174



e-mail: mark.widaski@TFC.state.tx.us
12.2. The A & E's Contract Administrator is ________________.  TFC may direct all questions and requests to the Administrator.  The address and fax is as follows:

(A & E Address)
(A & E Address, City/State/Zip)

Telephone (XXX) XXX-XXXX
Fax: (XXX) XXX-XXXX
E-mail: (E-mail address, if available)
12.3. The parties agree to use the respective Administrators for the receipt of notices required hereunder.

ARTICLE XIII

DISPUTE RESOLUTION

13.1 Prior to seeking legislative permission to sue the state over contract matters, disputed matters shall be processed in accordance with the administrative procedures described below.

A. Except as otherwise provided in this Contract, any dispute concerning a question of fact arising under this Contract, which is not disposed of by agreement, shall be decided by the TFC, as represented by the Director of Design and Construction.  A & E shall present the basis of the dispute to the Director, Design and Construction (DDC) in writing (the “dispute letter.”)  The DDC shall diligently research the issues and reduce his decision to writing.  The DDC will deliver same to A & E within thirty (30) days of receipt of the A & E dispute letter.

B. The decision of the DDC shall be final and conclusive unless, within thirty (30) days from the date of receipt of such copy, the A & E mails or otherwise furnishes to TFC a notice of appeal addressed to the Director, Facilities Design and Construction Division.  If the decision on the appeal to the Director, Facilities Design and Construction Division is adverse to the A & E, it may make further appeal to the Executive Director, TFC, whose decision shall be final and conclusive.  In connection with any appeal under this paragraph, the A & E shall be afforded an opportunity to be heard and to offer evidence in support of its appeal to a Dispute Resolution Board appointed by the Executive Director, TFC.  Pending final decision of the Dispute Resolution Board, the A & E shall proceed diligently with performance of the Contract in accordance with TFC’s Executive Director’s decision.

13.2 Compliance with the steps outlined in 13.1 must and shall be exhausted prior to A & E pursuing any additional remedies under Chapter 2260, Texas Government Code of which shall be the members.

ARTICLE XIV

GENERAL CONDITIONS
14.1 Texas Law to Apply: This Agreement shall be construed under and in accordance with the laws of the State of Texas, and all obligations of the parties created hereunder are performable in Travis County, Texas.

14.2
In accordance with The Texas Family Code, upon the execution of this contract the A & E certifies compliance with the following statement:  “Under Section, 231.006, Family Code, the vendor or applicant certifies that the individual or business entity named in this contract bid or application, is not ineligible to receive the specified grant, loan or payment and acknowledges that this contract may be terminated and payment may be withheld if this certification is inaccurate.”

14.3
Severability: In case any one or more of the provisions contained in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or unenforceability shall not affect any other provision thereof and this Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never been contained herein.

14.4
Prior Agreements Superseded: This Agreement constitutes the sole and only agreement of the parties hereto and supersedes any prior understandings or written or oral agreements between the parties respecting its subject matter.

14.5
The OWNER and the A & E hereby agree to the full performance of the covenants contained herein.

IN WITNESS WHEREOF the parties hereto have made and executed this Agreement, to be effective on the date of the last party to sign.

TEXAS FACILITIES COMMISSION
A & E’s Name
Sign: ___________________________
Sign: _________________________

Print: ___________________________
Print: _________________________

Title: ____________________________
Title: _________________________

Date: ____________________________
Date: _________________________

APPROVED AS TO FORM:

__________________________________
______________
OFFICE OF LEGAL COUNSEL


DATE
__________________________________
_______________
FISCAL DIVISION




DATE
The Texas Board of Architectural Examiners, 333 Guadalupe, Suite 2-350, Austin, Texas 78701, Phone (512) 305-9000, has jurisdiction over individuals licensed under the Regulation of the Practice of Architecture Law, Article 249a, Texas Civil Statutes Annotated.

The Texas Board of Professional Engineers, 1917 IH 35 South, Austin, Texas 78741, Phone (512) 440-7723, has jurisdiction over individuals licensed under the Texas Engineering Registration Law, Article 3271a, Texas Civil Statutes Annotated.
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DPS Facilities Requirements
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Exhibit B

INSURANCE REQUIREMENTS

A.
The A & E agrees to carry and maintain insurance in the following types and amounts for the duration of this Agreement, and furnish certificates of insurance and make available copies of policy declaration pages and policy endorsements as evidence thereof:

1.
Workers' Compensation and Employers' Liability coverage with minimum policy limits for employers Liability of $250,000 bodily injury per accident, $500,000 bodily injury disease policy limit and $250,000 per disease, per employee.  Certification in writing from the contractor and subcontractors shall be provided to TFC in accordance with §406.096, Labor Code.

2.
Commercial General Liability with a combined single limit of $500,000 per occurrence for coverage AB&C including products/completed operations, where appropriate, with a separate aggregate of $500,000.  The policy shall contain the following provisions:

a.
Blanket contractual liability coverage for liability assumed under the Agreement and all contracts relative to the Project.

b.
Independent Contractors coverage.

c.
State of Texas, TFC, listed as an additional insured.

d.
30-day Notice of Cancellation in favor of the TFC.

e.
Waiver of Transfer Right of Recovery Against Others in favor of TFC.

3.
Business Automobile Liability Insurance for all owned, non-owned and hired vehicles with a minimum combined single limit of $500,000 per occurrence for bodily injury and property damage.  Alternate acceptable limits are $250,000 bodily injury per person, $500,000 bodily injury per occurrence and at least $100,000 property damage liability per accident.  The policy shall contain the following endorsements in favor of the TFC.

a.
Waiver of Subrogation endorsement.

b.
30-day Notice of Cancellation endorsement.

c.
Additional Insured endorsement.

4.
Engineers Professional Liability Insurance with a minimum limit of $500,000 per claim and in the aggregate to pay on behalf of the assured all sums which the assured shall become legally obligated to pay as damages by reason of any negligent act, error, or omission committed with respect to plans, maps, drawings, analysis, reports, surveys, change orders, designs, or specifications prepared by the insured.  The A & E shall provide for a discovery period on professional liability policies that is commensurate with the applicable statute of limitations or for not less than twenty-four (24) months following completion of services under this Agreement, whichever is longer.

B.
General Requirements for Insurance.

The A & E shall be responsible for deductibles and self-insured retention, if any, stated

in policies.  All deductibles or self-insured retention shall be disclosed on the certificate

of insurance required above.

If coverage is underwritten on a claims-made basis, the retroactive date shall be coincident with the date of this Agreement and the certificate of insurance shall state that the coverage is claims made and the retroactive date.  The A & E shall maintain coverage for the duration of this Agreement and for not less than twenty-four (24) months following completion of the Project.  Coverage, including any renewals, shall have the same retroactive date as the original policy applicable to the Project.  The A & E shall, on at least an annual basis, provide the TFC with insurance as evidence of such insurance.  The premium for this extended reporting period shall be paid by the A & E.

If insurance policies are not written for amounts specified above, the A & E shall carry Umbrella or Excess Liability Insurance for any differences in amounts specified.  If Excess Liability Insurance is provided, it shall follow the form of the primary coverage.

The A & E shall not commence work under this Agreement until they have obtained the required insurance and until such insurance has been reviewed by the TFC.  The A & E shall not allow any subconsultants to commence work until the required insurance has been obtained and approved.  Approval of insurance by the TFC shall not relieve or decrease the liability of the A & E hereunder.

Insurance shall be written by a company licensed to do business in the State of Texas at the time the policy is issued and shall be written by a company with an A.M. Best rating of B++ or better.

TFC shall be an additional insured as its interests may apply on the Commercial General Liability and Business Automobile Liability Policies.

C.
The A & E shall produce endorsements upon TFC's request to each affected policy:

1.
Naming the TFC, P.O. Box 13047, Austin, Texas 78711 as additional insured (except Workers' Compensation and Engineers Professional Liability Insurance).

2.
That obligates the insurance company to notify the Project Manager, TFC - FDC, P.O. Box 13047, Austin, Texas 78711, of any non-renewal, cancellations or material changes at least thirty (30) days prior to change or cancellation.

3.
That the "other" insurance clause shall not apply to the State where the TFC is an additional insured shown on the policy.  It is intended that policies required in this Agreement, covering both the TFC and the A & E, shall be considered primary coverage as applicable.

The TFC shall be entitled, upon request and without expense, to receive copies of policies and endorsements thereto and may make any reasonable requests for deletion or revision or modification of particular policy terms, conditions, limitations, or exclusions except where policy provisions are established by law or regulations binding upon either of the parties hereto or the underwriter on any such policies and if such request for deletions, revisions, or modifications are commercially available.

D. The A/E shall indemnify and hold harmless the TFC and the TFC's employees from any liability or claim growing out of the A/E's negligent acts, errors or omissions, occurring during the performance of the services to be accomplished under this Agreement.

Exhibit C
A & E Proposal, incorporating Proposed Schedule 

Exhibit E: DPS Facilities Requirements

A. Space Requirements - (At A/E kick-off meeting, it will be determined which spaces are required for the specific facility):

___ Captain



14’ x 18’ plus 42 sq. ft.The A & E's insurance shall include a waiver of subrogation to the TFC for storage

___ Lieutenant (CLE)


14’ x 14’ plus 42 sq. ft. for storage

___ Lieutenant (TLE)


14’ x 14’ plus 42 sq. ft. for storage

___ Sergeant/Investigator


12’ x 12’ plus 32 sq. ft. for storage

___ Driver Improvement Trooper

132 sq. ft. plus 12 sq. ft. for storage

___ Warrant Trooper


132 sq. ft. plus 12 sq. ft. for storage

___ 2-Person Office
15’ x 15’ plus two (2) 21 sq. ft. closets

___ Safety Education Trooper

12’ x 13’ plus 60 sq. ft. for storage

___ Secretary



120 sq. ft. plus 64 sq. ft. for files and storage

___ 2-Secretary



180 sq. ft. plus 90 sq. ft. for files and storage
___ Squad Room



60 to 70 sq. ft. per person plus evidence 

storage with separate bin (2’ x 4’ each) 

for each Trooper

___ Evidence Room (TLE) Services 
60 sq. ft.

___ Driver License (DL) Report Room
70 sq. ft. per Trooper (120 sq. ft. min.)

___ DL Check-out Room


100 sq. ft.

___ DL Interview Room


150 sq. ft.

___ Conference/Training Room

20-30 sq. ft. per occupant (144 sq. ft. minimum)

___ Break Room



size based on number of employees

___ Janitorial



60 sq. ft. (include mop sink)

___ Janitorial Supply Storage

40 sq. ft.

___ Copy/Mail Room


100 sq. ft.

___ Auto Storage



120+ sq. ft. (depends on size of facility)

___ Communications Center

25’ x 25’ plus unisex accessible restroom

___ Communication Supervisor

168 sq. ft. plus 42 sq. ft. for storage

___ Communication Storage/Operator
144 sq. ft. (preferred 12’ x 12’) 

___ Radio Equipment Room
160 sq. ft. minimum (may be separate facility in larger office)

(
Each building should be equipped with vestibules, rear entries and adequate number of employee and public parking spaces.

(
Driver License areas should be equipped with central storage for forms and a check-up area, when practical, separated from public access. Driver License areas should be sized to meet public demand for services.

(
In areas where a facility is designated as Driver License but Highway Patrol Troopers conduct business, a Highway Patrol Squad Room should be provided.  

(
Employee only restrooms are preferred with public restrooms in the Driver License area.

(
Fire-rated corridors should have walls to the deck; no tunnel ceiling.

(
If required, items such as fuel tanks, security and landscape should be addressed and included in the project budget.

B.
Division Requirements
Division 2 - Sitework

a.
45(-60( angled parking is preferred over 90( parking.

b. Specify one wheelstop per two parking spaces, where curb and gutters are not present, except for, as required by accessible standards.

c. If required, truck parking area to be concrete paved.

d. If required, specify termite control.

e. If required, landscape should be Xeriscape.

Division 4 – Masonry

a. Masonry exterior finish can be split-face block or brick.

b. Specify control joints as required.

Division 6 – Wood and Plastics

a. Specify wood blocking behind all bathroom accessories and miscellaneous specialty items.
b. Refer to sketches SK-1 and SK-2 for requirements at Driver License (DL) counter.

c. Each cash drawer at DL counter to be keyed differently.

d. Specify three adjustable, 14”-deep shelves at all Storage areas.

Division 7 – Thermal and Moisture Protection

a. Do not specify lay-in ceiling insulation. ​​
b. Standard on flat roofs shall be CTEM.

c. Roof shall have ¼” per foot slope.

d. Standard on pitched or sloped roofs shall be 3-tab composition shingle with a 30-year warranty.

e. No interior roof drains.

f. Specify down spouts with splash blocks or stamped steel walkplates if located in sidewalks.

g. Exterior wall sheathing to be tongue and groove and entire surface to be coated with mastic.  In all other areas, vapor barrier shall be installed.

Division 8 – Doors and Windows

a. Provide HM doors and frames at all exterior doors except at entrance.

b. Provide storefront system at entries.

c. Interior door frames shall be knock down.

d. No plastic laminate applied to interior doors.

e. Typical door height: 7’-0”.

f. Windows shall be fixed; size 2’-0” x 5’-0”.

g. Specify keyless entry for interior and exterior employee-only doors.

h. Specify non-removable pin door hinges for the following rooms: Evidence Room, investigator closets and Holding Cell.
Division 9 – Finishes
(    Walls

a. Gypsum board should be 5/8” above the floor.

b. Specify moisture –resistant gypsum board for areas subject to moisture (i.e., restrooms, janitor closets, break rooms, etc.).

c. Walls to be built 4” to 6” above ceiling; pass-through ceilings are not acceptable.

d. Specify 4’-0” high, 2” clear corner guards at all exposed corners.

e. Ceramic Tile - Specify bull nose cap trim with cove base.

f. Wall tile to be 4 ¼” x 4 ¼” with a 30-70% color blend to be selected from manufacturer’s standard colors.

g. Specify use of rubber cove base (except at tiled walls).

h. Specify vinyl wall covering at corridors and offices.

(    Floors

a. Floor tile to be 6” x 6” or 8” x 8”; color to be selected from manufacturer’s standard colors.

(    Ceilings

b. No recessed ceiling tile.

c. 9’-0” minimum ceiling height. 

d. Unless on a high moisture area, specify 2’ x 4’ ceiling grid.

Division 10 – Specialties

a. Specify floor-mounted plastic-laminated toilet partitions.

b. Provide a 30’-0” flagpole.

c. Specify accessible signage at all rooms.

d. Accessible parking signs shall not interfere with the clear space required at sidewalks.

e. Building plaque (see attached SK-4).

f. DPS seal (see attached SK-5).

g. Building lettering to be bronze-colored, 8” high, Helvetica medium.

h. Fire Protection shall be specified in compliance with accessibility requirements (i.e. boxes in Janitor’s closets, accessible storage rooms, storage file rooms, etc.).

i. Provide a baby changing station at each public restroom.

Division 15 - Mechanical

a. Specify hail guards to be provided and installed on condensing units at no extra cost to the Owner.  If manufacturer does not provide hail guards as an option, Contractor shall install custom-made guards fabricated of ½” square hail screen cloth.

b. Air return system through corridors via door louvers is not acceptable.

c. No Variable Air Volume (VAV) systems.

d. Duct insulation to be exterior; inner duct insulation is not acceptable.

e. No Testing and Balance specification is required; Owner will contract for T&B separately.

f. Drinking fountains should be refrigerated and hi/lo where required.

g. Per the Standard Mechanical Code, Section 609.1.2, combustible material shall not be used in plenums unless it is properly protected or meets all standards of Class I Duct Material as defined by UL 181.

h. Specify commercial grade, pressure-assist tank-type toilets or flush valve with automatic flush control.

Division 16 - Electrical

a. Provide one duplex at each storage area, and a minimum of one quad outlet at each secretarial area.

b. Provide one dedicated quad outlet at each workstation at Driver License counter.

c. Specify wire guards for all storage area light fixtures.

d. No parabolic fixtures unless ceilings are 12’-0” high.

e. Exterior lighting shall provide adequate illumination at parking areas and walkways.

f. Specify a heat detector for the Lawn Room/Outside Storage.

g. If required, specify lighting protection.

h. Specify surge protection at computer circuits.

i. Specify use of rigid conduit, not flexible, above ceiling.

j. Telecommunications piping to the building and from the computer room to underneath the raised platform area to be two-3” type IMC conduits.

k. When a Communications Center is required, specify an emergency power generator.

l. Electrical switch gear and/or disconnects shall not protrude into walkways or exterior of building.

m. Per the Standard Mechanical Code, Section 609.1.2, combustible material shall not be used in plenums unless it is properly protected or meets all standards of Class I Duct Material as defined by UL 181. 

Exception:  Single and multiconductor low voltage and power limited electrical wire and cables tested in accordance with UL 910 and having a peak optical density not greater than 0.50, an average optical density not greater than 0.15 and a flamespread of 5 ft or less and classified as having adequate fire resistance and low smoke producing characteristics shall be permitted in concealed spaces such as spaces over suspended ceilings, plenums, ducts and other spaces used for environmental air handling purposes.  Wiring meeting these requirements shall be listed and labeled as plenum cable.
C. Holding Cell Requirements (checklist)

___ Room to conform to all TAS/ADA requirements

___ Bench bolted to the floor is provided (see SK-3)

___ Door hardware: blank plate on the inside with a key operated bolt on the outside; non-removable pin door hinges

___ Door: vision panel with wire glass, door to swing outward (vision panel 4” x 8”)

___ Ceiling and walls material: gypsum board over plywood substrate

___ Flooring material: VCT

___ HVAC vent: tamper-proof

___ No A/C return shall be installed, door to be undercut

___ Light fixture: tamper-proof

___ Light switch: installed outside the room

___ Red light: both light and switch to be installed outside the room

___ No audio/visual device shall be installed

___ Fire alarm to conform to LSC 101 guidelines

D. Evidence Room Requirements (checklist)
___ Ceiling material: gypsum board

___ A/C return to be achieved through an exhaust fan to exterior of building

___ Deadbolt lock

___ Non-removable pin door hinges

E.
Phone Room Requirements (checklist)

___ Two, 4’ x 8’ sheets of ¾” plywood painted white, mounted side by side on back wall of room.

___ Two each, 20-amps duplex electrical outlets.  Each outlet shall be on a dedicated circuit with isolated ground.  The two outlets servicing the phone system shall be mounted on the back wall near the outer edge of the sheets of plywood, 18” to 24” below ceiling.

___ A grounded bus bar mounted near the top of the left-hand sheet of plywood.  The bus bar shall be connected to transformer ground (X-O ground using a ground wire of #6 AWG or larger.)

___ A/C supply and return minimum of 300 cfm.

___ Suspended lay-in ceiling tiles.

___ 4’-0” Fluorescent light fixtures (two-bulb minimum with guards).

___ Lockset with separate key.

___ Three each-3” conduits (or larger) to the outside of the building for telephone company cable entry.  PVC can be used in the exterior and in the slab; but conduit used in the building for telecommunication purposes must be EMT or ridged. Under the DL platform, use of PVC or EMT is acceptable; flexible tubing is not acceptable at this location (except for special circumstances and with prior approval by DPS).  The sweeps of the conduit must be a minimum of 36” radius.  Pull strings are a mandatory requirement for all conduits. 

___ A typical Telephone Room requires an 8’ x 2-½’ foot clear space for equipment installation.  Larger facilities will require bigger rooms.

___ Service entrance cable should be in one corner of the room and not in the center.

F.
Data Closet (checklist)

 Minimum room size: 4’ x 8’.


 Should be adjacent, but not part of, the Telephone Room


 If emergency power is available, all outlets should be connected to it

 Dedicated power and ground should be 20 amp, isolated.


 Two quadroplex outlets adjacent to each other, each on its own circuit


 One phone jack and one adjustable equipment rack (floor to ceiling).

___ Telecommunication piping to the building and from the data closet to underneath the DL platform is required to be two, 3”-IMC conduits. 

___ Provide satellite connections as well as mounting

G.
Driver License Counter (checklist)

 DL counter to be raised 7”.

___ Provide an accessible ramp

 Plastic-laminate all exposed surfaces of DL counter


 One quad per workstation and one quad on each island


 Middle island between workstations should be no more than 36” wide


 Fold down shelf (ADA) should be located at one of the perimeter stations.

 
 Specify carpet on Driver’s License platform and accessible ramp 

___ Provide two, 3” conduits from the DL counter to the computer server location.

H.
Examiner Report Room (checklist)

 Dedicated 20-amp quad near the conduit for a computer server.


 Provide built-in counter tops and above cabinets along one wall of this room.

___ Duplex outlets shall be located above the counter top (amount to be determined)
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